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i || The Court May Order Judgment Paid in Installments Whether the
2 [|Judgment Was After Appearance or By Default

Although the court’s ability to modify a judgment to be paid in

installments is available in any “civil case in which the defendant has

gppeared,” CCP § 582.5 explicitly states that upon noticed motion such relief
is available *regardless of the nature of the underlying debt and regardfess
of whether the mowving party appeared befare entry of the judgrnent or
order,” (emphasis added). This statutory language unambiguously makes
available the ability to order installment payments after a default judgment.

A general appearance is "a voluntary appearance for any purpase
other than to question the jurisdiction of the court” {See Horney v. Superiar
Court In and For Santa Clare County (1948) 83 Cal.App.2d 262). If this
y maotion seeks installments on 8 default judgment, the present motion to pay

iy in installments does not contest jurisdiction of the court and constitutes a

genaral appearance after entry of the judgment, a circumstance explicitly

anticipated by CCP § 582.5.

1E
17
10

v The Requirement of an Appearance is Intended to Protect the
Defendant and is Consistent with the Limits Placed on Default,
21

. The requirement of an appearance before a judgment may be modified

. Lo be pald in installments may seem add, especially as maodification after

-, default is clearly anticipated by the language of the statute, but the logic of

the statute is easily understood,

i Although the legislative history is silent on the issue, CCP § 582.5 is

27 || consistent with the statukes controlling limiting default judgments. Relief not

28
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demandead in the complaint cannot be granted by default judgment, even
though that relief otherwise would have been proper (CCP § 580(a)- "The

i || relief granted to the plaintiff, if there is no answer, cannot exceed that
demanded in the complaint, in the statement required by Section 425,11, or
in the statement required for by Section 425.115%). This limitation is rooted
in the fundamental concept of fairness that a person must be notified of the
judgment sought before a judgment may be entered,

CCF § 582.5 is explicitly for a modification of the judgment. Ordering
installment payments would fundamentally alter the nature of the judgment,
and would be incansistent with the limitation placed on default judgments in
cases where the defendant has not appeared, as it seeks relief not stated in
the Complaint. Specifically, an installment order potentially increases the
liability of the defendant beyond what was stated in the Complaint. If the
court finds that the judgment debtor has exhibited a continuing pattern of
failing to make the payments as specified by the court in the order, the
judgment debtor could be held in contempt of court and, in addition to the
periodic payments, be ordered to pay the judgment creditor all damages
caused by the failure to make the payments, including court costs and
attorney’s fees (CCP § 667.7(b)(2)). Once an appearance is made, even if it
is after entry of judgment, the defendant accepts the risk of such additional
penalty since in “a limited civil case in which the defendant has appeared, if
“* ||the judgment or order is for the payment of money by the defendant, the
defendant shall pay the judgment immediately or at any time and upon
terms and conditions, including installment payments, that the court may

prescribe.” (CCP § 582.5)
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